			
ZONING BOARD OF APPEALS
TOWN OF LEWISBORO
MINUTES
Minutes of the Meeting held by the Zoning Board of Appeals on Wednesday, March 26, 2014 at 7:30 p.m., at the Town of Lewisboro Offices at Orchard Square, Cross River, New York 10518.

Board Members:			Present:		Carolyn Mandelker, Acting Chair
							Jason Krellenstein
Robin Price, Jr.	
Thomas Casper	

Absent:		Geoffrey Egginton

						
Also Present: 						Aimee Hodges, ZBA Secretary		
******************************************************************************
The Meeting was called to order at 7:30 P.M. Mrs. Mandelker introduced the members of the Board and noted the emergency exits. She announced that the next ZBA meeting is scheduled for Wednesday, April 30th with a site walk scheduled for Saturday, April 26th.				
I.	Review and adoption of the Minutes of February 26, 2014
Mr. Price moved to adopt the minutes of February 26, 2014. The motion was seconded by Casper; In Favor: Mr. Krellenstein, Mr. Price, Mrs. Mandelker and Mr. Casper. Absent: Chairman Egginton
II.	REQUESTS FOR EXTENSION OF TIME

CAL. NO. 03-13-BZ

Application of Michael F. Sirignano, Esq., 892 Route 35, Cross River, NY 10518 [Owner of record: Donald and Sharon Gale, 27 Knapp Road, South Salem, NY 10590] a variance of Section 280A of the Town Law in the matter of the proposed construction of a one family residence which does not have frontage on a road which is improved to the satisfaction of the Town. Previously approved under Cal. No. 15-10-BZ and 27-11-BZ.

The property is located on the east side of Knapp Road, designated on the Tax Map as Sheet 34, Block 11826, Lot 59 in an R-1A, One-Acre Residential District.  

Michael Sirignano, Esq. was present representing the applicants, Donald and Sharon Gale. 

Mr. Sirignano noted that the applicants had been granted a 280A frontage variance in 2010; subsequent renewals were requested and granted in 2011 and 2013. As a condition of the approval, the applicants merged the two separate two-acre lots located on Knapp Road. Due to the real estate market, they have been unable to sell the now four-acre vacant parcel and are seeking a third extension. The property is listed with Land & Homes Realty; there has been some activity, but no firm offers. There is a BOH approval for a single-family residence. The frontage variance must be maintained to continue to market the property.

Mr. Casper questioned why the 280A variance was not permanent.  The Board agreed to look into this further as it was their opinion that once granted a 280a variance should remain with the property and not require an extension.

Mr. Casper moved to grant a one-year extension of time to Cal. No. 03-13-BZ granting a variance of Section 280A of the Town Law in the matter of the proposed construction of a one-family residence which does not have frontage on a road which is improved to the satisfaction of the Town. The motion was seconded by Mr. Krellenstein; In Favor: Mr. Krellenstein, Mr. Price, Mrs. Mandelker and Mr. Casper. Absent: Chairman Egginton.

CAL. NO 02-13-BZ

Application of Michael F. Sirignano, Esq., 892 Route 35, Cross River, NY 10518 [Owner of record: James T. Janover and Marcy A. Sandler, 8 Schoolhouse Road, Waccabuc, New York 10597] for a variance of [1] Article IV, §220-23D(11) of the Zoning Ordinance in the matter of an existing accessory building that exceeds 600 square feet (proposed 1445 square feet) in an R-4A, Four Acre Residential District; [2] a variance of Article IV § 220-23E of the Zoning Ordinance in the matter of the existing accessory building which is closer to the side line (proposed 25 feet where 50 feet is required) than permitted in an R-4A, Four-Acre Residential District. [3] a Special Permit pursuant to Article V, § 220-40 of the Zoning Ordinance in the matter of a proposed accessory apartment in an existing accessory building. 

The property is located on the south side of Schoolhouse Road, designated on the Tax Map as Sheet 21, Block 10801, Lot 51, in an R-4A, Four-Acre Residential District.
Michael Sirignano, Esq. was present.
Mr. Sirignano reviewed the variance that had been granted to his client in March 2013 for proposed improvements to an existing accessory apartment in a garage structure which exceeded 600 s.f. His clients have engaged an architect but have delayed moving forward with this project as they are now in the design phase for additional work being proposed in the main residence. It is their intention to move forward with the construction of both projects at the same time. 
The Board noted that although Mr. Sirignano indicated that the building permit had been issued, that there was no indication of work being done. Mr. Krellenstein noted that the code required that work was to be initiated within one year for both the variance and the special permit.
Mr. Sirignano noted that the Board had been pleased with the design when originally approved and the applicant provided letters of support from the neighbors. In response to a question of Mrs. Mandelker, Mr. Sirignano advised that he anticipated that the construction would commence within the year.
Mr. Krellenstein was troubled by the precedent given that there was no indication there had been a financial hardship or that any work had been done within the last year. This Board has a standard, and in this case, the standard is not being met. On the other hand, Mr. Krellenstein noted that the Board found that the variances would improve the neighborhood and would not affect the neighboring properties. 
Mr. Casper noted that normally this Board looks for the work being done up to the written approval. In this case, if that work has been done, this is an exceptional situation.  He further noted that he understood that it may be financially prudent to do all of the work at the same time. 
Mrs. Mandelker noted that she did not have an issue granting an extension with the proviso that another extension would not be granted if no work had been started.
Mr. Price suggested a six month extension.
Mrs. Mandelker moved that the extension to Cal. No. 02-13-BZ be granted for a period of six months. No further extensions will be considered if the Building Permit is not obtained and work has not begun. The motion was seconded by Mr. Price; In Favor: Mr. Krellenstein, Mr. Price, Mrs. Mandelker and Mr. Casper. Absent: Chairman Egginton.
III.	PUBLIC HEARINGS

CAL. NO. 08-14-BZ

[bookmark: OLE_LINK3]Application of Michael Fuller Sirignano, Esq., 892 Route 35, Cross River, N.Y. [Owners of Record: William R. & Christina S. Geist, 183 Ridgefield Avenue, South Salem, N. Y. 10590] for a variance of Article IV § 220-23E of the Zoning Ordinance in the matter of an “As-Built” shed installed by a prior owner closer to the front lot line than permitted (4’ where 50’ is required) in an R-4A, Four Acre Residential District.

 The property is located on the south side of (#183) Ridgefield Avenue, designated on the Tax Map as Sheet 40, Block 10263, Lot 39, in an R-4A, Four Acre Residential District. 

Michael Sirignano, Esq. was present with William and Christina Geist. Also present was the Geist’s real estate attorney Frank Veith, Esq.

Mr. Sirignano advised that Mr. & Mrs. Geist purchased the property in January and learned of the issues regarding the shed at the closing. The previous owner had the shed constructed while having substantial construction done on the residence. He relied on his contractor and assumed all of the necessary permitting had been obtained. He noted that the previous owner had received variances for a major expansion done in two phases [02-05-BZ and 38-06-BZ]. At the time the first variance was granted, this Board made specific findings that the variances requested were not unreasonable. The Board found that there was no detriment to the neighbors or environmental issues or any unsightly conditions when granting the variances for the second application. He stated that the location of the shed, four feet off the property line, provides screening of the property from Ridgefield Avenue.  Given the layout, he stated that there was no other location for this shed. There is only one potentially affected neighbor, who provided a letter of support. Mr. Sirignano read into the record the February 19, 2014 e-mail expressing their support of the application from Seth and Geraldine Cohen, 196 Ridgefield Avenue. 

Mr. Sirignano advised that although the variance being requested is large, this particular application has no impact. He advised that the applicant did not self-create the hardship, they inherited the problem. The  Board had previously considered much taller improvements on this property finding that those did not have an impact and suggested that this modest shed with a roofline barely visible from the street had zero impact on the neighborhood. He reviewed the statutory categories the Board must consider and it was his belief that this application met the criteria that must be met to receive a variance. He advised that there is no room for storage in the existing garage for anything other than their vehicles. If the Board denied this application there is an expense to remove the shed as well as the loss of the value of the shed. The shed has been in existence for five years or more and there has not been any complaints. He believed that if this Board considered this application de novo that it would be approved on its merits. He asked that the applicant not be judged on a steeper standard because the prior owner unknowingly had the shed constructed without permits.

Mrs. Mandelker advised that during the site walk she had assumed that the shed was located to store items such as a lawnmower, but noted that the shed was constructed on an eight inch slab requiring a step up. The Board also looked to determine if there were an alternative locations and believed that because of the size of the property, there were other locations.

Mr. Sirignano noted that as a practical matter for this shed to serve its purpose, this is the only ideal location.

Mr. Casper noted that typically the property owner is required to obtain a certificate of occupancy prior to a closing and was advised that the prior owner is compensating Mr. Sirignano to bring this the shed into compliance. He questioned whether the prior owner is responsible to bear the cost of relocating the shed should it have to be relocated and was advised by Mr. Sirignano that this was a matter of a contract between two parties. 

Mr. Casper noted that there is a six foot fence behind the shed, which screens the property. The Board felt that there were other locations for the shed. He noted that there are many applicants who come before the Board wanting something located within the setbacks because they want it there; the former owner built the shed where it was because he wanted to. Noting Jim Herzog, a builder was in the audience, Mr. Casper questioned whether he was involved in this project.

Mr. Herzog stated that he built the shed. The former owner, Stanley Tucci, was made aware of the issues but instructed Mr. Herzog to build it.

Mr. Geist assured the Board that he would not have built the shed without the proper approvals but is hoping that they would not have to tear it down.

Mrs. Geist advised that there is not a garage on the property. Anything that is typically stored in a garage, is stored in the shed. The Cohen’s residence is uphill; when one looks down, the shed provides additional screening.

Mr. Krellenstein advised that the only thing that resonated with him is that if denied, this Board would be penalizing the applicants for something a prior owner did; otherwise he would most definitely vote to take it down. Approving it is a poor precedent to set; it shouldn’t be there. If the Board departs from precedent, it must give a good reason. 

Mr. Sirignano advised that if the variance is denied, the shed could be cut be down in size to a 64 s.f. shed or they could create two 64 s.f. sheds. Given there is no negative impact with the existing shed, and that the only neighbor affected has sent a letter of support, it made no sense to require the applicant to remove it or cut it in half. He believed that this is a special circumstance.

Mr. Price noted that this is a six acre parcel in a four acre zone, which makes it difficult for him to explain to someone why the shed has to be located four feet off of the front property line. He noted that this Board had denied other sheds much further away from the property line. Not to say this application could not be approved, but he believed that there were alternative locations.

A brief discussion followed with respect to the criteria this Board must consider prior to making a decision. Mr. Price noted that although the applicants did not create the issue, the hardship in this case was self-created. Mrs. Mandelker advised that during the site visit, the Board looked for an alternative location and was of the opinion that there was one. 

Mrs. Geist advised that if there were a simple solution to move the shed, they would not have made the application for a variance. 

Ms. Casper noted that the prior owner and the applicants were aware that the shed had been built without a permit and was located within the setback at the time of the closing. 

Mr. Sirignano stated that the Geist’s relied on advice from their legal advisor and did nothing wrong. It was agreed that they would make an application to this Board.

In response to Mr. Sirignano’s request, Mr. Herzog estimated the cost to tear the shed down and relocate it to be approximately $15,000 to $20,000. He further stated that he was well acquainted with this property and did not see another possible location; everything to the left is septic system and the area at the beginning of the property is too close to the property line. 

Mr. Sirignano proposed that should the variance be granted, that it only last as long as the life of the shed.

Mrs. Mandelker noted an alternative location on the site plan and was advised by Mr. Herzog that this is the newly expanded septic area. Another location suggested is large rock outcroppings.

Mr. Krellenstein advised that the shed was located in an area that was convenient for the homeowner, not because there was nowhere else on this large property to locate it. The issue for him was whether to hold this homeowner responsible for what the prior owner did. If the variance came before the Board now, he would have an issue with it because it is four feet off the property line, obtrusive and sticks somewhat over the fence. The distinction with an example of another application given by Mr. Casper was in that matter, the applicant built the terrace; in this instance, this homeowner did not. 

Mr. Sirignano pointed out that the Geist’s were not at fault for building the shed; they had knowledge that the shed needed to be legalized when they closed title and the reason for their presence this evening.

Mr. Casper expressed concern with the precedence noting that this is more than this Board ever applied. What is determined is whether something is valid because it was valid at the time of the original action. If something was invalid at the time, the invalidity does not transfer by virtue of transfer of title.

Mr. Sirignano advised that he could not honestly say that there was not somewhere else on this property to locate a 120 s.f. shed; but where it would be found would be totally inaccessible and defeat the purpose of this utility shed.

Mr. Price advised that he was not convinced that the shed could not be moved to the edge of the driveway. Alternatively, the size of the shed could be reduced.

Mr. Casper noted that the shed could be reduced to two 8’ x 8’ sheds, which would not require a variance from this Board.

Mr. Price moved to deny the application. The motion was seconded by Mr. Casper; In Favor: Mr. Price and Mr. Casper. Opposed: Mr. Krellenstein and Mrs. Mandelker. Absent: Chairman Egginton.

Mr. Sirignano asked that the Board entertain another motion to approve the application as a 2-2 vote is the equivalent of a denial of the motion made under the law. He asked that the application be approved subject to the condition he previously suggested that upon the useful life of this shed, it would not be able to be replaced in kind.

Mrs. Mandelker questioned whether the shed could be moved on the side of the house near the generator and was advised that the area was steep. Mr. Geist advised that this area is inaccessible.

Mr. Krellenstein moved to approve the application for the shed as submitted for the following reasons:
· The applicant did not install the shed.
· The shed is screened by a fence and trees.
· The shed will have no impact on the neighboring properties; it has been in existence for a number of years.
Although troubled by the precedent, Mr. Krellenstein believed that this Board could make the distinction between this situation and situations where the applicants willfully ignored the code. He understood Mr. Casper’s concern that future home buyers would be coming in for variances; that bridge can be crossed when it occurs. He advised that he was persuaded by the argument as to why remove a good shed when no one has complained about it. The motion was seconded by Mrs. Mandelker because she was not convinced there was a practical alternative. She further noted that if the shed was divided in half and separated, the effect of the shed would be the same. She agreed to the condition suggested by Mr. Sirignano.

Mrs. Mandelker seconded the motion to approve the variance for the following reasons:
· She did not believe that there would be an undesirable change to the character of the neighbor or detriment to any nearby properties.
· There is not a practical alternative to the requested variance.
· The variance requested is substantial.
· There is not an adverse effect or impact on the physical or the environmental condition of the neighborhood.
· She did not believe that the hardship was created by the present property owners.

To Approve: Mr. Krellenstein and Mrs. Mandelker. To Deny: Mr. Price and Mr. Casper. Absent: Chairman Egginton.

Mr. Sirignano asked that this matter be held over for a new vote when the Chairman returns; The Board agreed.

It was noted that the Chairman had not been present for the site visit; Mr. Casper requested that someone be present at the time Chairman Egginton walked the site.
THIS APPLICATION IS HELD OPEN.

CAL. NO. 7-14-BZ/SP

Application of James Herzog, 18 Woodway, South Salem, New York 10590 [Owner of record: Simon & Lorraine Kirke, 44 Post Office Road, Waccabuc, NY 10597] for a variance of [1] Article III §220-9D (2) and [2] Article IV §220-23E of the Zoning Ordinance in the matter of an increase to an existing non-conforming accessory structure that is closer to the front line (50’ required where 12’ is provided). [3] A Special Permit pursuant to Article V, §220-40 of the Zoning Ordinance in the matter of an accessory apartment in an existing accessory structure.

The property is located on the south west side of (#44) Post Office Road and the north west side of East Ridge Road and is designated on the Tax Map as Sheet 25, Block 10812, Lots 19, 20 & 21 in an R-2A Residential  District.

James Herzog was present.

There were no objections to the public notice.

Mr. Herzog stated that there is no question that the existing square footage is over 600 s.f.; the structure is proposed to be increased by a small amount. He advised that the property extends to the other side of East Ridge Road; the association has an easement through the applicant’s property. Given this fact, the structure is greater than 50 feet from the front property line, making the variance for the front line setback unnecessary. He advised that the garage has a certificate of occupancy. The apartment is to be located upstairs and it is intended to be used for visiting family members. The size of the apartment is within the existing footprint and less than 600 s.f.; the increase of the structure is to accommodate a staircase.

Mr. Price moved to approve the variance for an increase to an existing non-conforming accessory structure for the following reasons:

· There would be an undesirable change to the character of the neighbor or detriment to any nearby properties.
· There is not a practical alternative to the requested variance.
· [bookmark: _GoBack]The variance requested is not substantial.
· There is not an adverse effect or impact on the physical or the environmental condition of the neighborhood.
· The difficulty was not self-created.

The motion was seconded by Mr. Krellenstein; In Favor: Mr. Krellenstein, Mr. Price, Mrs. Mandelker and Mr. Casper. Absent: Chairman Egginton.

Mr. Casper moved to approve the application for a special permit as it met the criteria of the ordinance. The motion was seconded by Mr. Krellenstein; In Favor: Mr. Krellenstein, Mr. Price, Mrs. Mandelker and Mr. Casper. Absent: Chairman Egginton.

Mrs. Mandelker advised that special permits unlike variances are legislated by the Town Board, not the Zoning Board of Appeals, and if the application for a special permit meets the criteria of the ordinance, the Special Permit is granted.

Mr. Casper moved to adjourn the meeting at 8:50 P.M. The motion was seconded by Mrs. Mandelker; In Favor: Mr. Krellenstein, Mr. Price, Mrs. Mandelker and Mr. Casper. Absent: Chairman Egginton.



Respectfully submitted,



Aimee M. Hodges
Secretary, Zoning Board of Appeals
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