
ZONING BOARD OF APPEALS
TOWN OF LEWISBORO
MINUTES


Minutes of the Meeting held by the Zoning Board of Appeals on Wednesday, May 25, 2016 at 7:30 P.M., at the Town of Lewisboro Offices at Orchard Square, Cross River, New York 10518.

Board Members:					Present:	Robin Price, Jr. Chairman
									Todd Rendo
									Jason Krellenstein
									Carolyn Mandelker 
Thomas Casper 
								
Also Present:								Aimee Hodges, ZBA Secretary

*************************************************************************************
The Meeting was called to order at 7:30 P.M. Chairman Price introduced the members of the Board and noted the emergency exits. He announced that the next ZBA meeting is scheduled for Wednesday, June 22, 2016 with a site walk scheduled for Saturday, June 18th.

I.	Review and adoption of the Minutes of April 20, 2016

Mrs. Mandelker moved to adopt the minutes of April 20, 2016. The motion was seconded by Mr. Casper; In Favor: Mr. Krellenstein, Mr. Rendo, and Chairman Price, Mrs. Mandelker and Mr. Casper.

II.	PUBLIC HEARINGS

CAL. NO. 10-16-BZ

[bookmark: OLE_LINK3]Application of Jay Nussbaum [Owner of Record: Betty Nussbaum, 23 Salem Lane, South Salem, New York 10590] for a variance of Article IV § 220-23E of the Zoning Ordinance in the matter of an existing propane tank that is located closer to the side lot line (7’6” where 15’ is required) in an R-1/2A, One-Half Acre Residential District. 

The property is located on the east side of (#23) Salem Lane, designated on the Tax Map as Sheet 36J, Block 10814, Lot 7, in an R-1/2A, One-Half Acre Residential District.

Jay Nussbaum was present.

There were no objections to the notice of public hearing as published in the Lewisboro Ledger.

Chairman Price noted that the Board visited the property on Saturday, May 21st.

Mr. Nussbaum advised that when he purchased his home in 2002 he had a fence installed and unbeknownst to him the fence was not installed coincident with the property line. He became aware of the error in 2014 after he built the pool and installed a generator when a new survey was done. When the error was discovered, a written agreement was made with his neighbor Leonard Sasso who was concerned with losing his rights to the property. He believed that there had been a good faith error made when Burke Heat located the tanks; a permit and certificate of compliance were issued from the Town. As far as he knew, he had done everything that he was required to do.  It was not until a few months ago that he had learned of the error. Mr. Sasso has no objections to the location; it was agreed that the applicant would erect decorative fencing or some other form of visually pleasing screening along the front and along the side facing the Sasso property. The only side that would remain open if necessary would be the side facing the Nussbaum residence. Burke Heat assured him that there were no safety issues. 

Chairman Price read into the record two pieces of correspondence. The first, a letter in support of the application from Leonard Sasso, 21 Salem Lane dated May 6, 2016. The second, a letter in opposition dated May 24, 2016 from Mary M. Curtis, 44 Truesdale Lake Drive. 

In response to the letter from Ms. Curtis, Mr. Nussbaum noted that the reason why this variance is being considered is because a good faith error had been made by the contractor. He noted though that a building permit and a certificate of compliance were issued by the Town and moving them would cause him an economic hardship. In addition, Mr. Nussbaum stated that it was not true that the tanks were not installed as per the plans submitted to the Town, they were. The property line was misunderstood. If the variance were to be turned down, the tanks would be required to be moved further from his residence because of the distance to an ignition sources (HVAC unit, generator and pool equipment). To gain the benefit of the least conspicuous spot would be to leave the propane tanks were they are currently located.  

There were no public comments.

After visiting the site, Mr. Rendo noted that he concurred with the applicant’s opinion.

Mr. Krellenstein advised that he had visited the site yesterday afternoon and was happy to hear the explanation given for the error. Given the proposal for the screening, he would favorably disposed towards this application.

Chairman Price noted that the pool, which had been issue previously is located outside of the property setbacks and did not require any variances. The propane tanks were placed as shown on the plans that had been approved, and were inspected and a certificate of compliance was issued. Given that Mr. Sasso, the neighboring property owner that is most affected has agreed to this application so long as there is screening he would be willing to make a motion to approve the application. Chairman Price further advised that he had checked with the Building Department and a six-foot high lattice enclosure can be erected without a variance because it is considered an enclosure, not a fence. A combination of the lattice and Hemlocks could be utilized to effectively screen the tanks from the Sasso property and Salem Lane. 

Chairman Price moved to approve the application to retain the two propane tanks in the existing location subject to the condition that the applicant install sufficient screening around the tanks facing the property owned by Leonard E. Sasso, 21 Salem Lane and facing Salem Lane for the following reasons:

·  There is no undesirable change to the character of the neighborhood or detriment to nearby properties. The required screening around the propane tanks will mitigate any visual impact to the neighboring property and from the road.
· There is no practical alternative to the variance requested.  
· The area variance is not substantial.
· There will not be an adverse effect or impact on the physical or environmental condition of the neighborhood. 
· The Board found that it was likely that the difficulty was not self-created, that an error had been made by the contractor at the time the application was made to the Building Department. 

The motion was seconded by Mr. Casper; To Approve: Mr. Krellenstein, Mr. Rendo, Chairman Price, Mrs. Mandelker and Mr. Casper. To Deny: None.

CAL. NO. 11-16-BZ

Application of Gary Page, 25 Main Street, South Salem, New York [Owners of record: Gary Page & Priscilla Schaefer] for a variance of Article III, Section 220-12E (1) of the Zoning Ordinance in the matter of the proposed 6 foot high deer fence where 4 feet is allowed along the rear and side property lines. 

The property is located on the east side of (#27) Main Street, designated on the Tax Map as Sheet 36, Block 10807, Lot 11 in an SCR-1/2A, Residential One-Half Acre Special Character District.   

Gary Page was present.

There were no objections to the notice of public hearing as published in the Lewisboro Ledger.

Chairman Price noted that the Board had visited the site on Saturday.

Mr. Page advised that he had received an approval from ACARC. He brought with him a sample of the fencing he is proposing to install.  He reviewed the location of the proposed fencing. 

Mr. Krellenstein advised that he was not sure that a variance would even be required and referred to the definition of fencing found in Section 92 of the Town Code wherein it states “For the purposes of this chapter, the term “fence” shall not be construed to mean a split-rail fence, deer fence, wall, berm or hedge, as those terms are defined herein.” Deer fencing is also defined as “an open mesh-type fence constructed of a plastic or metallic threaded network or grid commonly used to protect gardens and shrubbery from deer and other large animals.” 

Mr. Casper noted that this Board had granted several variances for deer fencing for years and questioned whether the definition had been changed. He expressed concern with residents erecting 6 foot fences deer fences without obtaining a variance.

Mr. Krellenstein noted that these definitions were changed in 2009.

Mr. Casper noted that he would be more comfortable granting the variance and speaking with the Building Inspector to determine his reasoning for referring this application for a variance. This Board had granted 6 foot deer variances before.

Mr. Krellenstein stated that this Board did not have the authority to grant a variance when one was not needed. As he reads the code this evening, it was his opinion that Gary Page in this particular application does not require a variance because under the law a deer fence is not considered a fence. Mr. Casper changed his view of why the fence should be permitted based on the code language highlighted by Mr. Krellenstein.

Mr. Page advised that he needed to install the fence as soon as possible as he had Dahlias that were ready to bloom and he wished to protect them.

[bookmark: _GoBack]The Board considered adjourning the hearing to get advice from ZBA counsel but after some discussion determined that they would dismiss the application because the code exempts deer fences from height limitation.  The Board would still seek to clarify the code with counsel. Mr. Page would be able to install the fencing, but should counsel determine and the Board agree, that a variance was required, he could then return and the Board could grant the variance based on area variance criteria and there were no objections to the application. 

Mr. Casper moved to dismiss the application because Section 92-2 of the Code does not define deer fencing as a fence, and therefore it is not within the purview of the ZBA to grant a variance. The motion was seconded by Mr. Krellenstein; To Approve: Mr. Krellenstein, Mr. Rendo, Chairman Price and Mr. Casper. To Deny: Mrs. Mandelker.

The Board requested that Mr. Krellenstein contact the Town Attorney to clarify this section of the code.

CAL. NO. 12-16-BZ

Application of Paul R. Walter, RA, 50 Balmville Road, Suite 1, Newburgh, NY 12550 [Owner of Record: Ability Beyond Disability, Inc.] for a variance of Article IV, Section 220-23A(1)  of the Zoning Ordinance in the matter of the proposed continuing use of an existing residence while the new residence is constructed. 

The property is located on the west side of (#250) Smith Ridge Road, designated on the Tax Map as Sheet 46, Block 9827, Lot 71, in an R-4A, Four-Acre Residential District consisting of approximately 11.90 acres. 

Paul Walter, RA., the architect was present representing the applicant.

There were no objections to the notice of public hearing as published in the Lewisboro Ledger.

Chairman Price advised that the Board visited the site on Saturday. Mr. Krellenstein noted that he had visited the site today.

Chairman Price noted that this was a straight forward application. The applicant is seeking to maintain the existing residence while a new residence is being constructed and asked what they thought the time frame would be.

Mr. Walter advised that the construction would take approximately eight months and that it would take approximately 30 to 45 days to move the residents. The new building is an eight bedroom modular residence. The existing residence is a six bedroom residence housing eight residents. This new building will meet the new state mandates that each resident have a minimum of 143 square feet. Each resident will now have their own bedroom. The rooms will be smaller but the square footage will remain the same. 

Lee Allen, 244 Smith Ridge Road advised that his property is directly adjacent to the north of this property. Although he had no objection to the variance being requested, he expressed concern that it appeared that a 90 foot wall is being proposed along the zoning setback line. A large amount of trees will be removed and this will have quite an impact on his privacy, view and property value. He questioned whether there was any way to shift the building more to the middle of this eleven acre site. He offered to help with the expenses to shift the building. He believed that although the application met the letter of the law, he did not believe that it met the spirit of the law.

Mr. Walter advised that he could put him in touch with the property owner.

Chairman Price noted that he understood the concerns, but that the location of the new building was not the subject of the application before this Board.

Chairman Price moved to approve the application as presented for the following reasons:

· There is no undesirable change to the character of the neighborhood or detriment to nearby properties. 
· There is no practical alternative to the variance requested.  
· The area variance is not substantial.
· There will not be an adverse effect or impact on the physical or environmental condition of the neighborhood. 
· The Board found that the difficulty was not self-created. 

The motion was seconded by Mr. Casper; To Approve: Mr. Krellenstein, Mr. Rendo, Chairman Price, Mrs. Mandelker and Mr. Casper. To Deny: None.

Cal. No. 13-16-BZ

Application of Michael Fuller Sirignano, Esq., 892 Route 35, Cross River, NY [Contract Vendee: 1410 Route 35, LLC (Elegant Banquets, LLC), 506 Candlewood Lake Rd., Brookfield, CT 06804] [South Salem Owners, LLC, 73-44 177th St., Fresh Meadows, N.Y., owner of record] for a variance of Article VII, Sections 220-55D(1) in that the proposed driveway access to certain Off-Street Parking Spaces consists of a fifteen-foot-wide one-way lane when two ten-foot-wide lanes are required and a variance of Article VII, Section 220-55D(2) in that the grade of the main driveway (proximate to Sta. 4+50) currently is ±14%; and the grade of a portion of the driveway connecting Parking Areas #2 and #4 (proximate to Sta. 14+50) currently is ±16%; and the grade of a portion of the driveway connecting Parking Areas #4 and #5 (proximate to Sta. 18+00) currently is 12.5%, when the maximum grade for 
driveways is 12%.

The property is located on the northerly side of (#1410) NYS Route 35 and designated on the Tax Maps of the Town of Lewisboro as Sheet 39, Block 10549, Lot 17, in an R-4A, Four Acre Residential District consisting of approximately 24.23 acres.

Michael Sirignano, Esq. was present with Simon Curtis, CFO of Elegant Banquets, LLC.

There were no objections to the notice of public hearing as published in the Lewisboro Ledger.

Mr. Sirignano noted that as this Board may remember, his client is under contract to purchase this property subject to the approvals required by the Town.  The Planning Board consultants recently pointed out several items of this application that were not conforming to the code. Those items that could be changed were but some of those changes his clients could not physically change or were cost prohibitive and would require area variances.  With regard to the width of the driveway, it was Mr. Sirignano’s opinion that the code did not contemplate that there may be a one way portion of a commercial driveway. His client is before this Board seeking a variance for those areas of the driveway where they could not physically expand to 20 feet in width. He noted that they had a traffic engineer’s report which stated that a fifteen foot one-way commercial driveway is more than adequate and met the industry standard. He referred to the marked up site plan and noted the areas that would be widened. All portions of the main driveway and the first fork that takes you up to the main building reception area will be two ten foot wide lanes. He reviewed the two areas where the applicant is seeking relief from the code requirement of 20 feet, advising that these areas will be widened to fifteen feet. 

Mr. Sirignano noted that the second part of the application dealt with the existing slope and grade of the driveway, which had been in use for the Le Chateau Restaurant since the early 1970’s.  The applicant cannot physically or economically change the grades that exceed 12% maximum. The traffic engineer has certified that industry standards permitted up to a 17% grade while still providing a safe one-way driveway.

Chairman Price questioned whether the fire department had been contacted for comment and Mr. Sirignano advised that the Fire Chief was concerned with preventing vehicles from parking along the one-way portions of the driveway. The applicant will address this concern by posting no parking signs along the driveway. In addition, they will ensure that this does not occur during events.

In response to Chairman Price’s question regarding maintenance, Mr. Curtis advised that they would have a maintenance crew ensuring that snow and ice would be removed from the driveway.

Mr. Sirignano advised that the applicant was working with the Fire Department in securing water storage tanks.

Monique Jaffre, advised that she owned the adjoining property to the west and questioned whether a survey would be done and the property staked. 

Mr. Curtis advised that they could have the property staked.

In response to a question of Chairman Price, the driveway had been in existence since J. P. Morgan built the residence and was used by the restaurant for over four decades.

Chairman Price noted that he had never heard any complaints about the driveway.

Chairman Price moved to approve the application as presented for the following reasons:

· There is no undesirable change to the character of the neighborhood or detriment to nearby properties. 
· There is no practical alternative other than a massive engineering and site work project.  
· The area variance is not substantial.
· There will not be an adverse effect or impact on the physical or environmental condition of the neighborhood. The use as a restaurant had been in existence for over four decades.
· The Board found that the difficulty was not self-created. 

The motion was seconded by Mr. Casper; To Approve: Mr. Rendo, Chairman Price, Mrs. Mandelker and Mr. Casper. Abstain: Mr. Krellenstein. To Deny: None.

CAL. NO. 14-16-BZ

Application of Joseph Plouffé, 64 Harvest Drive, Brewster, NY [Owners of Record: Mark Viggiano and Jill M. Depaoli, 5 Duffy’s Bridge Rd, Katonah, NY 10536] for a variance of Article IV § 220-23E of the Zoning Ordinance in the matter of a porch addition that is located closer to the front lot line (38.3’ proposed where 50’ is required) in an R-2A, Two Acre Residential District. 

The property is located on the north side of (#5) Duffy’s Bridge Road and the west side of NYS Route 22 designated on the Tax Map as Sheet 2, Block 10773, Lot 2 consisting of approximately 9.38 acres in an R-2A, Two Acre Residential District. 

Joseph Plouffé, RA, the project architect was present.

There were no objections to the notice of public hearing as published in the Lewisboro Ledger.

Mr. Plouffé displayed photographs of the north end of the existing residence. He reviewed the proposal and advised that the applicant is proposing to extend the existing front porch to wrap around the north end of the house.

Mr. Krellenstein advised that he was at the property yesterday noting that the variance is small and he would be favorably disposed to granting the variance.

Chairman Price noted that half of the existing porch is located within the setback. The house was constructed prior to zoning. He had not objections to this application.

Chairman Price moved to approve the application as presented for the following reasons:

· There is no undesirable change to the character of the neighborhood or detriment to nearby properties. 
· There is no practical alternative to the variance requested.  
· The area variance is not substantial.
· There will not be an adverse effect or impact on the physical or environmental condition of the neighborhood. 
· The Board found that the difficulty was not self-created as the building was constructed prior to zoning.

The motion was seconded by Mr. Casper; To Approve: Mr. Krellenstein, Mr. Rendo, Chairman Price, Mrs. Mandelker and Mr. Casper. To Deny: None.
IV.	CORRESPONDENCE & GENERAL BUSINESS

Mr. Krellenstein moved to adjourn the meeting at 8:30 P.M. The motion was seconded by Chairman Price; In Favor: Mr. Krellenstein, Mr. Rendo, Chairman Price, Mrs. Mandelker and Mr. Casper.

Respectfully submitted,



Aimee M. Hodges
Secretary, Zoning Board of Appeals
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